
IRS letter addresses COBRA premiums for HRAs 

Employers with 20 or more employees are generally required to offer continuing health care coverage to departing staff mem-

bers. This is commonly referred to as “COBRA” after the legislation that made it law: the Consolidated Omnibus Budget Rec-

onciliation Act of 1985. Employers may charge a premium for COBRA coverage, but they must step carefully when doing so. 

A recent IRS information letter addressed one employer’s calculation of the COBRA premium it charged a terminated employ-

ee for continuing coverage under a Health Reimbursement Arrangement (HRA). Because HRAs are an increasingly popular 

benefits option, the letter provides some notable insights into handling premiums — and what may trigger an IRS audit. 

Applicable premium 

The employee in question disputed the premium amount and asked the IRS (through his congressional representative) to 

audit the employer’s COBRA practices to determine whether it was charging excessive premiums for the coverage. The em-

ployee further maintained that the employer had failed to notify him of an increase in the premium or about its open enrollment 

process. 

The information letter explains that an employer generally may charge the “applicable premium” for COBRA coverage, which 

is the cost to the plan of coverage for similarly situated beneficiaries for whom a qualifying event hasn’t occurred, plus a 2% 

administrative fee. The letter points to IRS guidance providing that: 

 HRAs are subject to COBRA, 

 The applicable premium under an HRA may not be based on a qualified beneficiary’s reimbursement amounts available 

from the HRA, and 

 The COBRA premium for an HRA is determined under existing COBRA rules. 

The letter further explains that, under those rules, the plan administrator may calculate the premium for a self-insured plan 

(such as an HRA) based on either an actuarial determination or on past costs to the plan. The IRS was unable to determine, 

according to the letter, whether this employer’s charge for HRA premiums exceeded the amount determined under either 

method, or whether the employer was operating in good faith compliance with a reasonable interpretation of COBRA. 

Compliance violations 

The letter also serves as a telling reminder for employers that employees can report benefit-related compliance violations to 

government agencies, and that these reports may trigger an audit. (The IRS notes that it uses several methods to select an 

organization’s accounts and financial information for review.) 

The agency recommends in the letter that employees use Form 3949-A to report suspected tax law violations to the IRS, 

while concerns about an employer’s compliance with COBRA’s notice and disclosure requirements should be directed to the 

Department of Labor. 

Greater challenge 

What makes this a greater challenge for employers is that, beyond this IRS information letter, little to no guidance exists re-

garding how to determine the COBRA applicable premium for an HRA. The IRS hinted that such guidance might be forthcom-

ing when it issued Notice 2015-16 regarding the delay of the Affordable Care Act’s “Cadillac tax,” but nothing has been issued 

as of this writing. We can help you tackle this issue and keep you updated on further developments. 
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